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MEMORANDUM FOR Mr. Lawrence R. Houston, General Counsel
Central Intelligence Agency
SUBJECT: 8. 1035
For your information, I am enclosing a copy of the i)roposed DoD
report on S. 1035.

As soon as formal DoD approval is obtained, the report will be
submitted to the Bureau of the Budget.

Robert T. Andrews
Office, Assistant General Counsel
(Manpower and Reserve Affairs)
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WASHINGTON, D. C. 20301

May 7, 1963

Iipaorable Sam J. Lrvin, Jr.

Chairman, Subcommittee on
Constitutional Dights, Committee
oa the Judiciary

S Yinited Dtates SHenate

v/ ashington, D. C. 20510
Dear Mz, Chairmant

seference is made to your requcst to the Secretary of Defcnse
{or the views of the Department of Defense with respect to S. 1035, a
:iil ¥To protect the civilian employces of the excecutive branch of the
United Siates Governmient ia the cnjoymeri‘; of their constitutional
rights and to prevent unwarrantcd governmental invﬁsion of their
privacy."

The purposé of 5. 1035 is to maake it ﬁnlawful_to require or
request a civilian employe¢, or person sx—:-e-.king employment in the

execuiive branch of the United States Govermment, to discloge his

Tace, relizion, ox national origin, or the vace, religion, or national

origin of any of his forebears; atiend meetings or to participate in
activities- anrelated to the performance of his official éuties; xeport
cutside activitics ox cemployment unless thewe is réason to bclieve‘that
these activitieé conflict with his official duties; submit to questioning

alout his religion, pevsonal relationships ov sexual attitudes through
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intervicws, psychological tests or polypraphs, support political
candidates, or attend political meetings; buy bonds or other obliga~-
tlons issued by the Unlted Gtates; disclose any iterus of his or his
family's property or iucome other than spucific items tending to
sudicate o conflict of interest with respect to the performance of any
of Iig officiel dutics: or submit, when he is under investigation for
miisconduct, to iaterrogation which could leed to diaciplinary actlon
writhout tha présence of voquested counscl, To provide t‘:nforcement'
POWLLE, the Bill vests jurisdiction in thwe Uni‘t-«:‘d Statesg District Cousrts |
to hear cases under the Act and to provide injunctive rfélicf. 1t alzo
?rcr-.ridx:s for a Doard on Dmployecs? 1'{15;111:.'.4. to investigate and hear
complainis charsicy viclztlon or threatened violation cf the Acet.
Limited crceptions to cextain of the bill's provlaioné érc extended to
the Central Intelligence Agency {CiA}, the Naional Security Agency
{H3A), and the Federal Dureaun of Jovestigation ('8l).

The Dopartment of Defense is opposced to the enachment of

S. 103% in its prescat form. Set forth immediately below is 2
surnmary of the ?rim:ig:ie objoctions.
3.; “The bill fails to dlstinguish between cligibility for
government employrment as such, and‘ the gpecial respousibilities

of a naticnal security naturve entrusted to certain Departmental

mersennel, The buzincss of inhibiting espionage by gareful
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sclection of persons to be given access to sensitive information
is extremely difficﬁlt at best, "‘-’.»."ithoui; adequate information
concerning the background, é.fﬁliations. personal relationships,
nwores, and financial and general integrity of persons considered
for such access, it may well be iraposeible. The exemption of
inquiries made for the purpose of determining cligibility for :
sengitive positions {rather than simply for gencral eraployraent)
would seem the minimum necessary to preserve the intogrity
of the exicting security prograxﬁs.

2. The bill fails to exempt certuin sensidve activities
of the Derartment of Defenze from its provisions, despite the .
fact that those activities involve access to classified defense
information of equal ox greateyr irnport to naticﬁal security than_
positions in the agencics citéc*a in gection 6. The exemiptions
granted to the Cl&, NSA and ¥BI are based on a recognition
. ©f the sensitivity of their wmissions and, for the same reasons,
~ should be extended to the aforementioned aétivitie_s of the
Departnieat of Defense,

3. The provisions permitting civil actions to be filed

in ihe United States District Court without claiming damages or
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cxhausting adnﬁinistrativc remedics are disruptive to the
Yepartment's grievance procedures zud to employee-
managereent relationships. To permiit disregard of the
jurisdictional prercquisites to judicial review iveﬁld most
ceriainly cocourage the filing of spurious suita and open the
door to broad and poasibly organized harassment of cxecutive
actions,

<. The provision authorizing the Board on Employees!
Rights to reprimand, susnend or remove civilian violators

-

is in devogation of the responsibilities of the employing agency
and of the Civi‘l' Service Commission, Furthermore, the
Eé}ard’s aut}mrity‘to initiate court martial proceedings against
offending military supervisosrs is discrinﬁnatory; since penalties
involving fine or imprisonment may not be imposed oz civilian
supervisors who violate the terms of the Act,

5. The cffectiveness of the employee organization system
of ru;rcse'ntation established by ¥, O, 10938 would be sericusly
disrupted. Under scction 4, an employee organization could
jaiﬁ in a court suit at the employec's request, even thoush the

- organization dozs not represent the employces of that Dofense

activily., Furthermore, under section 5 an employee organization
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could intervene in proccedings before the Board on Employces!
Rizhts if "0 any degree (it is] concerncd with eraployment .
of ihe category in which any alleged violation of this.:!ac-t cceurred. !
In this instance, it could intervene cven without regard to the
wishes of the complaining em_ployee:-
Attached is a section by éecticn analysis which elaborates
on the pesition of the De‘pari'mcnt summarized above,
The Bureay of the Dudget advises that, from the stai;tlpoin‘t
- of the Administration's Program, there is ro objection to the presenta-

tion of this report for ihe consideration of the Committee.
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! BY SECTION ANALYSIS
Scction 1{a) would prohibit, with certain exceptions, inquirics

about an emuloyeets race, religlon or national orxigin or that of his
A o

forebears. It ia recommended that the sccond proviso beginning on
page 2, Hne 8 be amended to read, in part: "Provided further, That
nothiag contained in this subsecticn shall bz construed to prohibit

Y,

inguiry conccorning the national origin of any employce or of any person

seokineg eroployment, or the national origln of any werson connected

with either by blood or mazrrizse, when such inquiry is‘. decmeoed necessary
oxr advisable #54, " (ermphasis added) ‘fThe need for this authority is

cspecially important where an applicant or an emplcyc:c; w to be entrusted
with highly sensitive information, or is to be assigned to overscas aréas

where cocrcion might be brought agninet him or his close relatives.

| Section b}, ia p.raiecting; an emnployee #g&inet'conzpulao:y
attendance at méetings.. forbidsa tak ngvno’cice of an erﬁplcyee's participa~-
tion in subversive activities or with other groups whese inferests might
be hostile to United States intercste. Such a restriction is strongly
oppozed by the Department, and is contrary to well accepted securitjr _
practices. Acco‘rﬂilngly, it is recommended that & provise be Yadécﬁ ic
zection 1{L) reading as fcllows: "WProvidaed further‘, ~That nothing

<

ia this subsecction aball be construcd to prohibit taking notice of the
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participation of an cimmployee in the activities of organieations, groups,

and movements decmed relevant to the national security.” This section

3

[
xt

l1so objectionable because it appears to bar takiag notice that an
waployee f2iled to attend security indoctrination lecturcs, In some
instances, thoese counseling sezsions would not relate ‘speciﬁcélly to
Hthe perforrnance of his official duties.'" For example, the sessions
may relate exclusively to an explanatiaﬁ of foreign intclligence opera-
tions, and how cmployees holding extremely sensitive positions may
become targéta of foreign espionage. Obviously, ecfforts to secure

attendance at such scssions sheould not be prejudiced. Accoxdingly, -

sceticn I{L) should be further revised to nuect this consideration,

 Bection l{c) would prohibit requiring an employee to participate
2 activitics unrelated to his ofiicial dutics or to the development of
work nkilla. It is assumed t:'hrat the term Yofficial duties' is to be
broadly construed and that i‘tr would not bay issuing gnstructiéns and
suidence to persons assigned to highly scnsitive duties. For example,
such employees may be reqguired to report security violations, attend
gecurity indoctrination lectures, and report dcfiniterinéica.tions of
rnaenta) instability and other umasual be}mvioi on the part of other

girmilarly assizned employees. With the understanding that these pre~

cautionary measures to safeguard highly sensitive information are
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part of the *loflicial dutics™ of cvery such employee, the Derartment

cof Defense inferposes no objoction to this section.

Sr‘:ciion 1{¢) would prohibit requiring or rerqucsting anb emyployee

to mare any report concerning his activities or undertakings unless tlﬁcy
relate to the pe rformamé of his official duttes, the development of his
vork skille, or there ia reason to believe that he is engz;ged in cutside
activities or cmployment in conflict with hiz official duties, The
Ei}-:z-lpar‘trmmt recogaizes that this wrovision was designed to climinate.
certain improper reporting practices, and in this respect \%rer éupport
the princinle behind tlﬁs. provision., Jlowever, ihere are some instances
in which there is a good and sufficient cause for reguiving such reports.

Yor exaraple, it may be necesazary to determine whether an employee

n

s eagaged u: pelitical activirﬂes proscribed by the Hatch Act, | Cbobviously,
the hest way to ascertain the facts is to ask the émployagg for an
c%-:aﬁ:;na%iozé. It is also Iruportant that ax‘.. cemployeé assigned t;: scnsitﬁé
duties report any é.pproach by known intclligence agents, his planased

travel to comzrmr;izat-cGntrolle‘d countriesz, or his attendance at sgch
meetings where yeprescntatives of muc"h countrics will be in attendance.

To make provision for theae special circumstances, it is recommended

{hat @ proviso be added at the cnd of page 3; lne 25, reading substantiaily
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ag foi‘lows:v "Provided, however, That nothing contained in this subsection
shall be construed to prohibit requesting a report when necessary for
low enforcoment purposes or when the cmiployee is assigned to

activities ox undertekings related to the national security. "

Section 1{c) would generally prohibit iinterroga’cion,' examination

ov psychological tests desinned to elicit inf-ormation‘abou_t an individual's
pevsonal r‘elationshlp with any relative, his veligious bellefs or practices,
or his attitude or conduct with reecpect to noxual matters.. The Departmént
is in agrcameué that such im;,uiries are not recguiresﬁ to. defcrmine eiigibility
fox nan-a;enaitive posificné. But when it comes to dut-ermining the suit~
ability of employees fo_r positions_invplvihg a high degree of ‘personal
-respan‘sibiliry and often a high deigreé of psyéhalo;gi'cai; Pressure Or NeIVeus
strain, the results of such examinationé and psfrchological tc—,sts majy pro-
duce an important insighﬁ.' xamples of such positiphs ave those reguiring
nocess to aucloar wes-pozw and nuclear weapon systems, cheinical and
bilologleal wariare S nformation, and operational war plai:é data. Bécause

H thé grave rosponsibilities, thereds a néed to evaluate fully the suitability
and dependability of cach prospective émpiaym: to deteimiuc the cxistence
of any Gecp-seated »:;motimx&l problema involﬁng his farmaily, .se:: attitudes
and conduct.. While gsection 6 permits somev limite&psyclmlcgical testing,

it applics conly to a very limited number of Department of Defense employees
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{those employed in the National Security Agency) and then only under
very restrictive elrcumstances. Employces occupying "eritical-scnsitive
position.s“ must, of necessity, mect higher standards, and conﬁeﬁuently
must be examined on matters which would aot be considered in determining
elizibility for less sensitive positions oy non-sensitive positions. By
"sensitive-critical positions" we mizan any position the principle duties
of which luclude: {a) Access to TOP SECRET information; (b)
developraent oy approval of war plans, plans or particulars of future or
najor or speclal operations of war, ox critical ‘and extrenﬁ.cly important
items of wazr; (¢) development or approval of pl'a.na. policies or programs
which affcet the overall operations of a department or agency, i. e.,
policy-making or policy detexmining positions; {d) i_.nvesti.gative duties,

the issuance of personnel security clearances, or duty on personncl
security boards; or {c} éiduciary. public contact, or other duéies :
demanding the highest degree of publlc tru‘at. Accordingly, a proviso
should be added that would permit the Department to conduct such
faterrogations, examinations or psychological testing where the position
s designated Yeritical-scnsitive.” While the bepartment believes this
puthority iz essential to effective security operations, it would exercise
it oaly where the circumstances warrant it, and then only under properly
administered controls.

Section 1{{ would prohibit requiring or requesting an applicant '
Approved For Release 2003/08/05 : CIA-RDP79-00632A000100080017-4
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with h‘ia ;*elatives. his religlous beliefs, or his attitude or conduct
with respect to sexuxl ‘mattera. The National Security Agency woul,a
e excmpted, but only under the featrictiva conditions irrs.px:»sefi by
scction 6. Undexr De?artrxnent of Defengse Directive 5210,48, July 13,
1965, polygraph examinations may be conducted only with the pricr
written consent of the individual, and if he refuszs, no adverse action
may be taken by the Deparvtment. It is believed that this policy should
be continued, and that polygraph tests should be permitted in specific
securily cases which cannot otherwise be reéolved. provided the
individual veluntarily coasents. Accordingly, itis recommended that
a clause bo added beginning on line 10, page 5, reading as follows:
"unless the employca voluntazily consents to such a test in order to
resolve specific questions relating to his sultability for employment or
suitability for assignment to activities or undeztakings related ta

the nztional sccurity.?

Section 1{g) would prohibit coercion of any exaployee to coutribute
to the nominatien or election of a person ox groups of persons to public
office. Wlile the Department_suppnrts the objectives of this section,
it is noted that the Commission on Political Activities of Coverament
Peraonncl has suﬁmitte:d sweepieg recommendatlions for revision of
the Hatch Act. The Commitice may wish to defer conslderstion of

thiz provision in favor of the broader study.
‘Approved For Release 2003/08/05 : CIA-RDP79-00632A000100080017-4
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Section 1{h), barzing coercion in bond drives and charity
drivey, reflects the policy of the Exccutive Eranch and of the Dopart-
ment of Defense, and as such, we concur. However, we object to the.
fact that under scction 5(1) 8 military officer, unlike his civilian
counterpart, could be charged with 2 eriminal offense by an employee
who éaclieved fie had been s‘ubjected to coercion. Ia the Departmment's
report to the Seaate Armed Services Committee on 8, 1036, 90th
Congress, a bill "To protect members of the Armed Forces of the
United States by prohibiting caerclon in the solicitation of charitable
contributions and the purchase of Government securities,"” we noted,
"he 'biil ag written, could make criminal acts of errors of judgment,
excesses of weal, misunderstcod communications, or misinterpreted
actions or motives. The Department of Defense does not consider

criminal ganctions as either enlightoned, effcctive or appropriate

wmeasures for dealing with such cases. Administrative personnel action

iz eminently move suitable,” Furthermore, §houlﬁ 2 military officer
deliberately disvegard administrative instructions, ample authority
already exists to charge him for failure “to obe..y any lawful general
order or regulation' under Article 92 of the Uniform Code of Military
Justice (10 U,.3,C. 892), Conasecquently, the Department of Defense
believes that it alveady has sufficient authority to deal with this kind

of coercion complaint,
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Section 1{i), by placing restrictions on requiring or requesting
an employce to disclose financial information, sexiously handicapa the
Departmentty ability to evaluaf:é an individual's personal financial
atability and susceptibility to bribes or other financial pressures. This
ig cspeciaﬁy important in cases in which the Department recelves
information that an empioyee holding an extremely sensitive position is
repoxted to be in serious financial straits., A gpnﬁber of individuals
have become invelved in esplonage against t%}é"'[}nitc:d States or have
aiterapted to do so, solcly becauae they were deeply in debt and hoped
to make a fast recovery by selling ioformation to foreign powers,
Often times sufficiont financial information cannot be obtained simply
by checking credit agencies, creditors or other financial institutions,
In many instances, the cmployce must be interviewed and & frank dige
cussion held in order to find the basis for his financial irresponaibility
0¥ unexplained afflucnce. Should the right to make informal inquiries
be denied, the Depariment may be required ta initlate dlgciplinary or
removal actions on the basis of information which does not include the
ciaployee's denial or explanation. Tl_zus the p;.'ahibition not only blunﬁs
the Department's investigative effort, but alse may operate to the
detriment of the craployee. Accordingly, it is recommended that the

following proviso be added on page 7, lne 6: “"Provided further, That
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this sui:,,cc..zon shall not apply to any employee whose financial respon-
sizility or unexplained affluence has come into question in regard to
determining his suitability for naaignmont to activities or undcrtakings
related to the national security." With the adoption of this proviso,
section 6, v:hm;a. cox:ta.ing a limzted exception for the National Security

Ageney Director, shouldbe modiﬁed by deleting the words, "or to provide

a pergonal financial statement" appearing on lines 12 and 13 of page 13,

Section 1{j} prehibits requiring an employee, excluded from the
protections afforded by section 1(.*'.)_.£o disclose his finances orx those of
his family except specific itemas tending to indicate a conflict of interest.
It is not clear whether the employee rmay clect to éisciosa financial data
in 2 corflict of interest situation, or whether the Department may con-
clude that & possible conflict exists and that the employce should therefore
reveal his financial condition. Under 13 U.8.C, 208 an e¢mployee is
reguired to make a full disclosure of his financial intercsts if he
p:a.rticipétes persbnany'in his Governmental capacity in any matter in
which he, his family or busineds or associate has a fiﬁancial interest,
Under that statute bis fallure to make & popitive disclosure gubjects
him to possible criminal proaecuﬁan._ It is believed that thisz section
should e Areconsidercd, since its proviaions are so obacure aas to make
impoasible & precise determination as to its cffect on section 1(i) and
onu the ex ceptious permitted the National Seecurity Agency by section 6.

‘Approved For Release 2003/08/05 : CIA-RDP79-00632A000100080017-4
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Section 1{k) would prohibit interrogation of an erployee "under
iavestigation for misconduct"” without the pregence of counsel, or other
peraon, if he so re-qucasta. ‘The Dapartmént: recommends that the words
"or other person of his choice® be deleted from lines 8 and 9 of page 8.
Since this section 15 designed to protect an employee’s legal rights, it
is questionable whether the presence of non-legal counsel would assure
that protection. Further, this outside party might also be directly
or indirectly involved in the investigation, in which event his presence
would not be in oxrder.

It is assumed that section 1{k}, by providing for the 'right of
counsel to be prezeat, does not carry with it thé obligation of the
government to furnish his counscl. In some situations, the Department
has made available a government lawyer fo insure that the employse
has & proper understanding of his rig'ﬁts and obligations, Butasa
general rule, the Departiment does not have the capability to furnish
a legal adviser in all poasible sitvations cqvered by section 1{k).

it is also assumed that preliminary guestioning to establish
whether or not there has beon misconduct in the periorrﬁance of
official duties would not be considered within the coverage of section
1{k}. In this rospect, the Department distinguishes this kind of questioning

fzom the formal ruestioning which would follow after preliminary {nguiries
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have established the misconduct. To coastrue this section otherwise
would mean that a supervisor's ability to resolve day-toeday employment
incidents and to provide constructive guldance concerning an cmployee's

job performance would be replaced by time consuming and expensive

legal consultations.

Section 1{1) prohibits reprisals agalnst an employee i'Jhc refuses
to submit or comply wit’ﬁ, any requirement made unlawful by S, 1035,
or who avails himself of the remedics proviéeﬁ by the bill, Reprisals
would include discharge, discipline, demotion, denying promotion,
relocation, reassignment, or otherwise c‘xiac'riminating in the terms of
his cmployment. While the Department agrecs that reprisals have no
place in personnel management programs, secctica 1{1) does raise some
practical operating problems particularly as it rclates to the reassignment
of those holding extremely ponsitive iﬁositions. For example, the
Department may recelve re-:liaﬁlcz information that an employee cccupying
such a position haa been spending large sums of money far beyond his
normal income and that he has been scen in company wﬁth foreign agents.
Should his supervisor question him about his unexplained affluence, and
the employee refuse to answer, the Department might clect to reassign
him,. pending completion of the investigation, Thereupon, the amployee

might charge that thie action constituted 2 reprisal within the meaning

Approved For Release 2003/08/05 : CIA-RDP79-00632A000100080017-4
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of scction (1), when, in fact, the reussignment was but a recasonable
2ad necesgary precautionary measure, Under these circumstances,
it is belicved that this section should be modified by deleting the words
"relocate, reassign' from line 24, page 7. The Department should not

be foreclosed from taking acticn of this nature to protect the national

security under pain of being threatencd with a law suit.

Section 2 makes it unlawful for Civil Service employces to
vioclate or attempt to violate any of the provisions of section 1.

The Department defers to the views of the Comunission on this section.

Scction 3 prohibits a military supervisor from requiring ox
requesting a civilian employee to perforni any act or submit to any
recuirements made unlawiul by scction ll. The Department agrees that
the bill should apply to military officers supervising civilians in the
same raanuner that it epplies to clvilian sup:‘:.zxvisors.' But section 3,
when taken in conjunction with section 5(1).' discriminates againeat
mrilitary éfficera by singling them out .from all other mn;:mbera of 2
class and makixig' them the only supervisors who are subject to criminal
penalities for misconduct. DBecauge of this, thesc provisions appear
constitutionally questionable and shoulé Ire reconsidered. Actually,
an employce is not without remedy if he has cruse to believe that his
military superior is commiting a wrong constituting a erime under the

Approved For Releaée 2003/08/05 : CIA-RDP79-00632A000100080017-4
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Uniform Cg:de of Military Justice. Under paragraph 29 of the Manual

for Courts Martial, 1951, any person having knowledge of the offense
may prescnt 8 vielation of the act to duly constituted military authoritics.
;&éditiaﬁaﬂyﬁ. from a technical drafting standpoint, scction 3 should

be modified to read, i part: "Rk undex his authority to act with

regard to any civilian employee of the executive branch of the; United
Statee Goveramcent under his authority or subject to his superviesion

in a manner made unlawful by section 1 of this Act.™ Section 1 pro-

hibitions are not all cxat in terms of "reguire and vequest,

Section 4 provides that an eraployee may sue to cajoin & violation
ox threatoned viola.tien of scctions 1, 2 or 3, or obtain redress therefrom
without alleging damages or exhausting any administrative remedy. Also,
with the emiployeests consent, any employee organization may file the
suit ar intervene., The Bepa:tment is opposed to section 4 for a nunber
of reasons, It would actively enceurage the aveidance of agency procedures
and permit the flling of frivulous suits, 1t would overburden the courts
inasmuch as evidentiary hearings would be required in many cases. It
would undermine ériavance and adverse action procedures under the
wistaken presumption that present employee gricvahcea are not faicly
considered. {Contrary to this presumption,. t.hé grievance figures in

one of the military departoaents shows that in F'Y 1967, 36.8% jof the
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grievanccs. were resolved in the eraployee's favor at the first level

of consideration and 66, 7% were resolved favorably at the second
level.) It would ¢reate an independent remedy for one group of
srievances, whereas all other grievances would continue to be procesaecd
through normal agency grievance procedurce. It would vest in employee
orgaunizations the right to bring suit or iatefvene, with the employec's
consent, even though the organization has no identifiable intorest with
the activity with which the employee i assigaed, a concept coutrazy to
well accepted principles of employec-management relatioaships. To
meet these objections, it is recommendad that the phrase reading,
“'withont regard to whether the aggrieved party shall have exhausted any
adninistrative remedies that may be provided by law," appeariag on
lines 22 - 24 of page 11, be changed to read, "when the aggrieved party
shall have exhausted any adrainistrative remedies that may be provided
by law." Ia addition, it is recornmended that the last two sentences

of section 4 appearing on lines 5 - 14 of page 12, be deleted,

Section 5 would c;rcate 4 .Board on Employee's Rights to investigato
complaints of violations ox threatened violations 2nd to conduct hearings.
The Board would be empowered to reprimand, suspend, or remove
civillan officizls viclating the act. Military violator cases would be

referred to the milttary departments for prosceution under the Uniform
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Code of Military Justice. Fedexal cmployeé organizations could inter~
vene in the proceedings i they ave "in aay dcgr;e" concerned with |
cmployment of the 'catégory in which the alleged violation oceurred.
The Departiment {s opposed to the crecation of an independent Board -
for a number of reasons. It would eircumvent agency gricvance pro-
cedures by permitting an employee to file a complaint directly with the
Board, - It would impinge upon the suthority of the appolating agency
by vesting disciplinary aézion in an culside aguncy lastead of the appointing
agency or the Civil strvice Commission. As to the Doard's action
against military viclators, it would ereate 2 number of problems. The
investigation, hearing and report of the Doard would have little direct
eifect pn any court-martial pxocecdihg;s aince they waould not appear
to guallfy as a pretyial investi.gation undexr Avxticle 32 of the Uniform
Code of Military Justice. ‘I*If;::wev«:'r, the Bc«ar'd's report recommending
court-martial frocemdingu would raise the apectre of "command {nfluence®
since the Board's report would be submiited to the President, the
Congress, and the general courts-martial ‘co.nvening‘authority. It
would also violate cmployee privacy by permitting inter;rention by
cmployee organizations without regard to the wishes of the employee, \
and would negaf;e the employee-management system established by

fixecuf:ive Ordeyr 10983, -~
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If the Congress decides section 5 should be retained over the
pbjections of the Department, it is recommonded that the fivst sentence
of section 5(h) beglnning ou page 14 be deleted and a new sentence
substituted reading substantially as follows: "The Board shall not
entsrizin a complaint from 0:: on behalf of an aggrieved parxty, wnlees
the remedy sought by him shall have beer deonded in whole or in paxt
by & final agenecy decision.” Further, in order to provide for the
choservance of t?xe procedural protections afforded civilian violators
by title 5, United Statce Code, it {s recommended that section 5(1{){3)(}-\)
be deleted and the following substituted: '"in the case of 2 civilian
officer or eméloyee of the United States, other than any officer appointed
by the President, by and with the advice and consent of the Scnate,
who violates thiz act, forward its decision to the agency for determina-
tion of the severity and application »nf the penalty to be eficcted consonant

with statutory protections afforded by title 5 of the United States Code."

Section 6 would permit the €A, NSA, and FBI t»f} conduct poly-
graph and psychological tests concerning an employce"s‘r personal family
relationships, religlon, sexual ¢onduct and financial affaivs when a
specific determination is madse that the protection of natimmi security
so requires, {Inquiries would still be barred under section 1 if the

employee were simply intcrrogated about such matters without use of
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polygraph ox psychological tests.) If the added meagures of proteciion
to national securityarenceded by the agencles clted, it is neceded as
mmach 4f not more by those elements of the Dcﬁartrant of Defense
concerncd with planning and execution of strategic and tectical militazy
operations. Also, if the broader interests of natic:nal gecurity are to
be served, 1t iz neceasary that information about and resulting from the
sensilive activities of the CYA, NSA, and I'BI must be disseminated
to sclected personnel throughout the Defense Department. This is now
the case., Therefore, to a conglderable degree, any added measure
of personnel sceurity by the three excepted agencics is wasted unless
it is matched within the Defense Departrasnt. Accordingly, itis
recomumended that section b be amended tt‘; grant the Secretar;y of Defensne,
the Secrc:ltariea of the Military Departments and thelr designecs, the

same exceptions granted to the Dircctors of CIA, NSA and F2I,

Section 7 px;ovides that ¢ach depargment may cstablish its
owa gricvance procedures, but that these procedures shall not preciude
a sull under scction 4 or a coraplaint to the Board on Kmployecs' Rigﬁts
under scction b, The Department firmly bc}iéves that an employee should
firat seck velief through his own éepartment"s gricvance procedurcs,
and that ontside review should be permitted only after completion of

Departmental action. Accordingly, the phrase, 'but the existence of
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such procedures shall not preclude any applicant or employee from
pursuing the remedies established by this Act or any other remedies
pravided by law, ' appeariag on lines 22 - 25 of page 18 of the bill,
should be deleted. To provide three alternative means of rogolution

of this particular type of prievance -~ one through the traditional
grievance system, one through the newly created, but yot administra-
tive, Boazrd on Employees' Rights, and one through 1mm;zd£ate aceess

to the United States District Courts, {ncreases the prospects of divergent
interpretations which will operate to the advantage of neither the

ermployee nor his supervisor.
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